STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LARRY AND CAROL JUTRAS on
behal f of and as parents and
nat ural guardi ans of JOHN MARK
JUTRAS, a m nor,

Petitioners,
VS. Case No. 04-4471N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,
Respondent ,
and
ORLANDO REG ONAL HEALTHCARE
SYSTEM |INC., d/b/a ARNOLD
PALMER HOSPI TAL,

| nt er venor.
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FI NAL ORDER

Wth the parties' agreenment, this case was heard on an
agreed record.

STATEMENT OF THE | SSUE

At issue is whether John Mark Jutras, a mnor, qualifies
for coverage under the Florida Birth-Related Neurol ogical Injury

Conpensation Plan (Pl an).



PRELI M NARY STATEMENT

On Decenber 16, 2004, Larry and Carol Jutras, as the
parents and natural guardians of John Mark Jutras (John), a
mnor, filed a petition (clainm) with the Division of
Adm ni strative Hearings (DOAH) to resol ve whet her John suffered
an injury conpensabl e under the Plan, and whether Ol ando
Regi onal Heal thcare System Inc., d/b/a Arnold Pal ner Hospita
(Arnol d Pal mer Hospital), the hospital at which John was born,
conplied wth the notice provisions of the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Decenber 16, 2004,! and on January 13, 2005, Respondent filed a
Motion for Summary Final Order, predicated on its perception
that the physician naned in the petition as having provided
obstetrical services at John's birth (WIlliamT. Scott, MD.)
was not a participating physician in the Plan because he had not
paid the assessnent required for participation. Respondent's
noti on was deni ed by Order of February 21, 2005, predicated on
its failure to negate the likelihood that Dr. Scott was exenpt
from paynent of the assessnent required for participation in the
Pl an, and a hearing was subsequently scheduled for April 26,
2005, to resolve whether obstetrical services were provided by a
partici pating physician at John's birth. In the interim on

April 15, 2005, the parties filed a Joint Mtion for Summary



Final Order, predicated on their perception that, indisputably,
the record denonstrated that Dr. Scott was not a "participating
physi cian," as defined by the Plan, since he had neither paid

t he assessnent required for participation nor was he exenpt from
paynent of the assessnment. Gven the record, the parties'

notion was granted by order of April 22, 2005, and the claimwas
di sm ssed with prejudice.

Shortly thereafter, on May 2, 2005, Arnold Pal mer Hospital
filed a Petition for Leave to Intervene, and Respondent filed a
Petition to Reopen Adm nistrative Proceedi ng and Set Aside
Summary Final Order of Dismssal. Thereafter, on May 6, 2005,
the parties being in agreenent that there was good cause to do
so, Arnold Palner Hospital's Petition for Leave to Intervene was
granted, Respondent's Petition to Reopen Admi nistrative
Proceedi ng and Set Aside Sunmary Final Oder of D smssal was
granted, and the Summary Final Order of Dism ssal dated
April 22, 2005, was vacated. Additionally, Respondent was
directed to file its response to the claimon or before July 1,
2005.

On August 12, 2005, followi ng an extension of tinme within
which to do so, NICAfiled its response to Petition for
Benefits, and gave notice that it was of the view that John did
not suffer a "birth-related neurological injury,” as defined by

Section 766.302(2), Florida Statutes, and requested that a



heari ng be schedul ed to resol ve whet her the clai mwas
conpensabl e. Accordingly, by Notice of Hearing, dated

August 26, 2005, a hearing was schedul ed for Novenber 15, 2005,
to resol ve whether the clai mwas conpensabl e, whether Arnold

Pal mer Hospital provided notice as required by the Plan, and, if
not, whether the giving of notice was excused because the
patient had an energency nedical condition as defined by Section
395.002(8)(b), Florida Statutes, or the giving of notice was not
practicable. However, on Novenber 7, 2005, the parties agreed
to submt the claimfor resolution on an agreed record, and by
order of Novenber 9, 2005, the hearing was cancell ed.

The parties filed their Agreed Record on Novenber 23, 2005,
and were accorded until Decenber 5, 2005, to file proposed
orders. Notably, the Agreed Record provided that "Petitioner[s]
withdrawf] . . . [their] contention that notice, under section
766. 316, Fla. Stat., is an issue in this matter." Subsequently,
the parties filed a Proposed Stipulated Final Oder, which has
been adopt ed, although not necessarily verbatim

FI NDI NGS OF FACT

Prelimnary findings

1. Larry and Carol Jutras are the parents and natural
guardi ans of John Mark Jutras, a mnor. John was born a live
infant on June 25, 2001, at Arnold Pal ner Hospital, Ol ando,

Florida, and his birth wei ght exceeded 2,500 grans.



2. At birth, obstetrical services were provided, at |east
in part, by Peter F. Mllveen, MD., who, at all tines materi al
hereto, was a "participating physician” in the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan. More
particularly, Dr. MIllveen was a "participating physician"” since
he was a resident in an approved postgraduate residence program
in obstetrics and gynecol ogy, and was exenpt from paynent of the
assessnent required for participation. 88 766.302(7) and
766.314(4)(c) and (5), Fla. Stat.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain or spinal cord .
caused by oxygen deprivation or mechanical injury occurring in
the course of labor, delivery, or resuscitation in the i medi ate
postdelivery period in a hospital which renders the infant
permanently and substantially nmentally and physically inpaired.”
§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31, Fl a.
St at .

4. Here, the parties stipulated that John did not suffer a
"birth-rel ated neurol ogical injury,” as defined by Section
766. 302(2), Florida Statutes. Moreover, the parties, offered
the nedical records related to John's birth and subsequent

devel opnent; the opinions of Mchael Duchowny, MD., a physician



board-certified in pediatrics, neurology with special conpetence
in child neurol ogy, and clinical neurophysiol ogy; and the
opi nions of Donald WIlis, MD., a physician board-certified in
obstetrics and gynecol ogy, and maternal-fetal nedicine, which
were consistent with their stipulation.

5. Dr. Duchowny eval uated John on July 27, 2005, and
reported the results of his neurol ogical evaluation as foll ows:

NEURCLOQ CAL EXAM NATI ON reveal s John to be
cooperative but with mnimal speech output.
He has a thick lingual dysarthria and tends
to speak only when provoked. He prefers to
play with toys and his eye contact is
intermittent. John would cooperate with the
exam nati on and there were no behaviora

out bursts or tenper tantruns. He understood
si npl e commands. Crani al nerve exam nation
reveals full visual fields to direct
confrontation testing and normal ocul ar
fundi. The pupils are 3 nm and react
briskly to direct and consensually presented
light. There are conjugate and ful
extraocul ar novenents with a slight
alternating esotropia. There are no facial
asynmmetries. The tongue noves well and the
uvula is mdline. There is no drooling.
Mot or exami nation reveals mld generalized
hypotonia. There is full range of notion at
all joints with excess laxity. No
adventitious novenents are noted. There is
no focal weakness or atrophy. John is able
to walk with a symmetric arm swi ng, although
his gait is slightly wide based. The deep
tendon refl exes are 1+ and symetric and
bot h pl antar responses are downgoi ng. The
sensory exam nation reveal ed w t hdrawal of
all extremties to stinulation. Tests of
cerebel l ar coordi nation were deferred. The
neur ovascul ar exam nation reveal s no
cervical, cranial or ocular bruits and no
tenperature or pulse asymmetries. John was



excessively attached to a bl anket through
t he exam nati on.

I n SUMVARY, John reveal s findings consistent

with a pervasive devel opnental disorder. He

has del ayed | anguage m | estones and a

prom nent speech dysarthria. He

additional ly denonstrates short attention

span, poor eye contact, and di m ni shed

social interaction. Hi s exam nation

additionally reveal ed hypotoni a and

hyporeflexia. | believe that John is

clearly at risk for falling within the

auti sm spectrum

6. As for the etiology of John's neurologic inpairnent, it

was Dr. Duchowny's opinion, based on the results of his
neurol ogi ¢ eval uati on of John and revi ew of the nedical records,
that, while of unknown etiol ogy, John's neurol ogic inpairnents
were nost |ikely devel opnental |y based, and not associated with
oxygen deprivation or mechanical injury occurring in the course
of labor, delivery, or resuscitation. As for Dr. WIlis, he,
like Dr. Duchowny, was of the opinion that the medical records
failed to support a conclusion that John suffered an injury to
his brain or spinal cord caused by oxygen deprivation or
mechani cal injury occurring in the course of |abor, delivery, or
the i medi ate postdelivery period. As for the significance of
John's inpairnment, Dr. Duchowny was of the opinion that John's
mental inpairment was mld to noderate and his physica

i npai rment was mld, as opposed to substantial, and that he

would likely inprove with tinme. The opinions of Doctors



Duchowny and WIllis are consistent with the nmedical records,
uncontroverted, and credible.

7. Gven the record, it nust be resolved that John's
i mpairments were, nore |ikely than not, occasioned by a
devel opnental abnornmality, as opposed to events that may have
occurred during | abor, delivery, or resuscitation. Mreover,
regardl ess of the etiology of John's inpairnents, he is not
permanently and substantially nmentally and physically inpaired.

See, e.g., Wausau |l nsurance Conpany v. Tillman, 765 So. 2d 123,

124 (Fla. 1st DCA 2000) ("Because the nedical conditions which
the claimant all eged had resulted fromthe workplace incident
were not readily observable, he was obliged to present expert
medi cal evidence establishing that causal connection."); Ackley

V. General Parcel Service, 646 So. 2d 242 (Fla. 1st DCA

1995) (determ ni ng cause of psychiatric illness is essentially a
nmedi cal question, requiring expert nedical evidence); Thomas V.

Salvation Arny, 562 So. 2d 746, 749 (Fla. 1st DCA 1990)("In

eval uating nedi cal evidence, a judge of conpensation clainms nay
not reject uncontroverted nedical testinony wi thout a reasonable
expl anation. ™).

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. §8 766.301, et seq., Fla. Stat.



9. In resolving whether a claimis conpensable, the
adm nistrative | aw judge nust make the foll ow ng determ nation
based upon the avail abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogical injury as defined in s.

766. 302(2) .

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurological injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

10. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to

nmean.



injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the

i mredi ate postdelivery period in a hospital,
whi ch renders the infant pernmanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

11. Here, the proof denonstrated that John's neurol ogic
i npai rments were not "caused by an injury to the brain or spinal
cord . . . caused by oxygen deprivation or nmechanical injury
occurring in the course of |abor, delivery, or resuscitation”
and, regardless of the etiology of his inpairnents, John was not
"permanently and substantially nentally and physically
inmpaired."” Consequently, given the provisions of Section
766. 302(2), Florida Statutes, John does not qualify for coverage

under the Plan. See also Hunana of Florida, Inc. v. MKaughan,

652 So. 2d 852, 859 (Fla. 2d DCA 1995)("[B]ecause the Pl an
is a statutory substitute for comon law rights and liabilities,
it should be strictly construed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal Injury Conpensati on Associ ation V.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996); Florida Birth-

Rel at ed Neurol ogical Injury Conpensati on Association v. Florida

Division of Adm nistrative Hearings, 686 So. 2d 1349 (Fl a.

10



1997) (The Plan is witten in the conjunctive and can only be
interpreted to require both substantial nental and physica
i npai rnment.).

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by Larry and
Carol Jutras, as the parents and natural guardi ans of John Mark
Jutras, a mnor, is dismssed with prejudice.

DONE AND ORDERED t his 20th day of Decenber, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of Decenber, 2005.

ENDNOTE

1/ Consistent with Section 766.305(2), Florida Statutes, DOAH
al so served the physician (WlliamT. Scott, MD.) naned in the
petition as having provided obstetrical services at John's
birth, as well as the hospital (Arnold Pal mer Hospital) named in
the petition as the facility at which John's birth occurred.
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COPI ES FURNI SHED.
(By certified mail)

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Chri stopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7003 1010 0001 2044

Mark V. Morsch, Esquire

Mark V. Morsch and Associ ates, P.A.
2425 Lee Road

Wnter Park, Florida 32789

(Certified Mail No. 7003 1010 0001 2044

Tana D. Storey, Esquire

Roet zel & Andress, LLP

225 South Adans Street, Suite 250

Tal | ahassee, Florida 32301

(Certified Mail No. 7003 1010 0001 2044

Ceorge W Tate, Il, Esquire

Broad & Casse

Post Ofice Box 4961

Ol ando, Florida 32802-4961

(Certified Mail No. 7003 1010 0001 2044

Francis E. Pierce, |11, Esquire
Cooney, Mattson, Lance, Bl ackburn,
Ri chards & O Connor, P.A
Post O fice Box 4850
Olando, Florida 32802-4850
(Certified Mail No. 7003 1010 0001 2044

WlliamT. Scott, M D

24 \WWest Sturtevant Street

Ol ando, Florida 32806

(Certified Mail No. 7003 1010 0001 2044

Ol ando Regi onal Heal thcare System Inc.

d/b/a Arnold Pal mer Hospital for
Chi l dren and Wnen

52 Wst M I ler Street

Ol ando, Florida 32806

(Certified Mail No. 7003 1010 0001 2044
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4401)

4418)
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4432)

4449)

4456)



Charl ene W I I oughby, Director

Consuner Services Unit - Enforcenent
Department of Health

4052 Bald Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7003 1010 0001 2044 4463)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical |Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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